IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORTAN M LEW S : ClVIL ACTION

V.
JO ANNE B. BARNHART, : NO. 03-4830
Comm ssi oner of Soci al :
Security

MEMORANDUM

Padova, J. July 14, 2004
l. BACKGROUND

Plaintiff Otan M Lewis filed this action pursuant to 42
U S.C.A 8 405(g), seeking judicial reviewof the final decision of
Def endant Conmi ssioner of Social Security Jo Anne B. Barnhart
("Comm ssioner"), denying her claim for supplenental security
income benefits ("SSI") pursuant to Title XvI of the Social
Security Act, 42 U.S.C. A 88 1381-1383. Both parties filed notions
for summary judgnment. Pursuant to Local Rule 72.1(d)(1)(C, the
Court referred the case to Magi strate Judge Peter B. Scuderi for a
Report and Recommendation. The Magi strate Judge has recomrended
that Plaintiff’s Mdtion for Summary Judgnment be denied and the
Comm ssioner’s Mdtion for Summary Judgnent be granted. Plaintiff
filed timely objections. For the reasons that follow, the Court
sustains Plaintiff’s objections and remands this nmatter to the
Comm ssi oner for reconsideration and further findings. Plaintiff’s
Motion for Sunmary Judgnent is granted and Defendant’s Mdtion for

Summary Judgnent i s deni ed.



1. STANDARD OF REVI EW

Under the Social Security Act, a clainmant is disabled if she
is unabl e to engage in "any substantial gainful activity by reason
of any nedically determ nabl e physical or nmental inpairment which
can be expected to . . . last for a continuous period of not |ess
than twelve (12) nonths."” 42 U S.C. 8423(d)(1)(A); 20 CF.R
8416. 905( a) . Under the nedical-vocational regulations, as
pronul gat ed by t he Conm ssioner, the Comm ssioner uses a five-step

sequential evaluation to evaluate disability clains.! The burden

The five steps are:

(b) If you are working and the work you are doing is
substantial gainful activity, we will find that you are
not di sabl ed regardl ess of your medi cal condition or your
age, education, and work experience.

(c) You nust have a severe inpairnment. If you do not
have any i npairnment or conbination of inpairnents which
significantly limts your physical or nental ability to

do basic work activities, we will find that you do not
have a severe inpairnent and are, therefore, not
di sabled. W will not consider your age, education, and

wor k experience. However, it is possible for you to have
a period of disability for atinme in the past even t hough
you do not now have a severe inpairnent.

(d) When your inpairment neets or equals a listed
i npairment in Appendix 1. If you have an inpairnent(s)
which nmeets the duration requirenment and is listed in
Appendix 1 or is equal toalisted inpairnment(s), we wll
find you disabled wthout considering your age,
education, and work experience.

(e) When your inpairnment(s) does not neet or equal a
listedinpairnment. If your inpairnent(s) does not neet or
equal a listed inpairment, we will assess and nake a
findi ng about your residual functional capacity based on
all the relevant nedi cal and ot her evidence in your case
record, as explained in 8§ 416.945. (See paragraph (g)(2)
of this section and 8§ 416.962 for an exception to this
rul e.) We use our residual functional capacity assessnent
at the fourth step of the sequential evaluation process
to determine if you can do your past relevant work
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to prove the existence of a disability rests initially upon the
claimant. 42 U S.C. 8423(d)(5). To satisfy this burden, the
cl ai mant nmust show an inability to return to her forner work. Once
t he cl ai mant nakes t his showi ng, the burden of proof then shifts to
the Conm ssioner to show that the clainmant, given her age,
education and work experience, has the ability to performspecific

j obs that exist in the econony. Rossi v. Califano, 602 F.2d 55, 57

(3d Cr. 1979).
There is an additional process for evaluating nental

i mpai rments. Plummer v. Apfel, 186 F.3d 422, 428-29 (3d Gr.

1999). These procedures require the ALJ to evaluate the claimant’s

(paragraph (f) of this section) and at the fifth step of
the sequential evaluation process (if the evaluation
proceeds to this step) to determine if you can adjust to
ot her work (paragraph (g) of this section).
(f) Your inpairment(s) nmust prevent you from doing your
past rel evant work. If we cannot nake a determ nation or
decision at the first three steps of the sequential
eval uation process, we Wwll conmpare our residua
functional capacity assessnment, which we made under
paragraph (e) of this section, with the physical and
mental demands of your past relevant work. (See 8§
416.960(b).) If you can still do this kind of work, we
will find that you are not disabl ed.
(g) Your inpairment(s) nust prevent you from nmaking an
adj ustment to any ot her work.
(1) If we find that you cannot do your past rel evant work
because you have a severe inpairnent(s) (or you do not
have any past relevant work), we will consider the sane
residual functional capacity assessnent we made under
paragraph (e) of this section, together wth your
vocational factors (your age, education, and work
experience) to determne i f you can nmake an adj ustnent to
other work. (See 8 416.960(c).) If you can make an
adj ustment to other work, we will find you not disabl ed.
| f you cannot, we will find you disabl ed.

20 C F. R 88 416.920(b)-(9).



“pertinent synptons, signs, and |laboratory findings to determ ne
whether [the <claimant has] a nedically determ nable nental
inmpairment(s).” 20 C.F.R 8 416.920a(b)(1). |If an inpairnent is
found, the ALJ nust rate the functional limtation resulting from
such inpairment based upon “the extent to which [clainmnt’s]
impairment (s) interferes with [his or her] ability to function
i ndependently, appropriately, effectively, and on a sustained
basis” in the followi ng four areas: “Activities of daily living;
social functioning; concentration, persistence, or pace; and
epi sodes of deconpensation.” 20 C.F.R 88 416.920a(c)(2)-(3). |If
the claimant’ s nmental inpairnment is severe, the ALJ then determ nes
whether it “meets or is equivalent in severity to a listed nenta
di sorder.” 20 CF.R 8 416.920a(d)(2). If the claimnt’s
inmpairment is severe, but does not reach the level of a listed
nmental disorder, the ALJ then assess the claimant’s residual
functional capacity. 20 CF.R 8§ 416.920a(d)(3).

Judicial review of the Conmi ssioner’s final decision is
limted, and this Court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct |legal standards. Allen v. Brown, 881

F.2d 37, 39 (3d Cir. 1989); Coria v. Heckler, 750 F.2d 245, 247 (3d

Cir. 1984). "Substantial evidence" is deened to be such rel evant
evi dence as a reasonable nmnd m ght accept as adequate to support

a deci sion. Ri chardson v. Perales, 402 U.S. 389, 407 (1971)

Cotter v. Harris, 642 F.2d 700, 704 (3d G r. 1981). Substantia
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evidence is nore than a nere scintilla, but may be sonewhat |ess

t han a preponderance. Dobrowol sky v. Califano, 606 F.2d 403, 406

(3d Cir. 1979).

Despite the deference to adm nistrative decisions inplied by
this standard, this Court retains the responsibility to scrutinize
the entire record and to reverse or renmand if the Comm ssioner’s
decision is not supported by substantial evidence. Snmith v.
Califano, 637 F.2d 968, 970 (3d Cir. 1981). Substantial evidence
can only be considered as supporting evidence in relationship to

all other evidence in the record. Kent v. Schwei ker, 701 F.2d 110,

114 (3d Gir. 1983).
I11. DI SCUSSI ON

Lewis applied for SSI benefits on Decenber 11, 2001, all eging
a disability that began on July 26, 2001. (Tr. at 42.) She clained
to be disabled by the loss of her left eye, which was surgically
removed and replaced with a prosthetic eye on August 2, 2001, after
Lewi s was stabbed in the eye with a knife. (Tr. at 55, 88-96.)
She also suffers from asthma, hypertension and obesity and
conplains of painin the area of her left eye that interferes with
her ability to see, think and read. (Tr. at 76-77, 94-96.) She
also clainms to suffer from depression and has obtai ned counseling
fromthe Crine VictimCenter and her pastor. (Tr. at 115-16, 135-
38, 147-48.) At the tine of the adm nistrative hearing, Lew s was
twenty-seven years old, five feet, nine inches tall, and wei ghed
280 pounds. (Tr. at 119-120). Lewis did not graduate from high
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school, | eaving special education classes provided by the Chester
County Internediate Unit after the tenth grade. (Tr. at 61, 121.)
She had two short termenpl oynment experiences prior to applying for
suppl emental security incone. She worked part-time cleaning a
Wendy’s restaurant for four nonths in 1993-94, before |eaving
because of problens in school. (Tr. at 122-23.) She worked at a
Veteran’s Administration Hospital for two nonths in 1994-95 as a
nursing aid, |eaving after her nother died. (Tr. at 123-24.) That
position also involved cleaning. (Tr. at 123.)

Plaintiff’s application for SSI benefits was denied on Apri
12, 2002. (Tr. at 11, 20.) A hearing was held before
Adm ni strative Law Judge (“ALJ”) D ane C. Mskal on Decenber 9
2002. (Tr. at 112.) Lew s and her grandnother, Mary Wight, both
appeared and testified on Lewis’s behalf at the hearing. (Tr. at
112.) A vocational expert, Dennis L. Mhn, also appeared and
testified. (Tr. at 112.)

On February 7, 2003, the ALJ issued a decision denying
Plaintiff’s applications for benefits. (Tr. at 11-16.) The ALJ
found that Lewis “has residuals of nonocul ar vision, asthma, and
hypertensi on, which conditions . . . are . . . severe.” (Tr. at
15.) The ALJ further found that Lewis “has not denonstrated,
either singly or in conbination, inpairment which neets or equals
the criteria of any of the inpairnments listed in Appendix 1,
Subpart P, Regulations No. 4.” (Tr. at 15.) The ALJ rejected
statenents nmade by Lewis and Wight concerning Lewi s’ inpairnents
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and their inpact on her ability to work to the extent they all ege
a |l evel of inpairnment that exceeds what woul d be expected fromthe
obj ective nedi cal evidence. (Tr. at 15.) The ALJ al so found that
Lewis: “has the residual functional capacity to performa limted
range of light work;” “has no past relevant work;” has a limted
education; and “woul d be capabl e of maki ng a vocati onal adjustnment
to nunerous jobs,” significant nunbers of which exist in the
regi onal and national econony. (Tr. at 15-16.) The ALJ concl uded
that Lewis was not disabled. (Tr. at 16.) The Appeals Council
denied Plaintiff’s request for review, therefore, the ALJ' s
deci sion dated February 3, 2003, is the final decision of the
Conmi ssi oner. See 20 C.F. R 88 404.1584(d), 416.984(d). Plaintiff
then filed this action.

Plaintiff, both in her notion for summary judgnment and in her
objections to the Magistrate Judge’s Report and Reconmendati on,
argues that the ALJ erred by failing to fully and fairly devel op
the record by failing to obtain consultative exam nations to
eval uate her claim of depression; by failing to consider her
obesity; and by inproperly rejecting Lewis’s and Wight’s testinony
regardi ng Lewi s’ s depression.

A Consul tati ve Exam nati on

The ALJ rejected Plaintiff’s request for a consultative
exam nation for depression during the Decenber 9, 2002 hearing.
The ALJ stated, at the outset of the hearing, that she only orders
consul tative exam nations in rare situations, which this was not.
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(Tr. at 117.) The ALJ did not address Lewis’s request for a
consul tative exam nation in her decision.

Lewis testified extensively concerning her enotional state
during the hearing. She said that she had suffered fromdepression
si nce she was attacked and | ost her eye, though she initially tried
to continue with her life as normal. (Tr. at 143-45.) She further
testified that her depression becane worse after the trial and
sentencing of the wonan who attacked her. (Tr. at 145.) She
stated that she used to be outgoing, but, because of her
depressi on, she no | onger does anything and just stays in her room
(Tr. at 136.) She further stated that she used to try to get up
and do things but now she just cries and goes to her room (Tr. at
143.) She also testified that she doesn’t |eave the house except
to go to church unless her grandnother takes her. (Tr. at 154.)
She has not skated or gone to any novies, parties, or famly
functions because of her depression. (Tr. at 154.) Her
grandnot her has to get her out of bed, fix her hair, and hel p her
wi th dressing because she just does not want to do anything. (Tr.
at 154-55.)

Wight testified that, before she lost her eye, Lewis was a
“very joyful girl” but will not |eave her room now unl ess Wi ght
makes her. (Tr. at 158.) Wight also stated that Lewis is sad and
she sees her crying in her room (Tr. at 158.) Wight stated that
Lewis will sonetines go to the doctor a few bl ocks away by hersel f,
but sometimes Wight has to walk with her. (Tr. at 159-60.)
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Plaintiff also testifiedthat she has sought treatnent for her
depr essi on. She sought counseling for her depression from the
Crinme VictimCenter and had spoken with a counselor fromthe Crine
Victim Center by phone approximately every day for the year
preceding the hearing. (Tr. at 147.) She also obtained
counseling for her depression from her pastor beginning after her
eye was renoved. (Tr. at 135.) She was still counseling with her
pastor and the Crine Victim Center in connection wth her
depression at the time of the hearing. (Tr. at 115, 135-37, 147.)
Plaintiff also testified that she had spoken with her fam |y doctor
about her depression and that her doctor had suggested that she
take medi cation for depression. (Tr. at 135.) She rejected this
i dea and opted to try counseling because her doctor told her that
t he nedi cati ons were very addictive and she did not want to becone
hooked on nmedication. (Tr. at 135.) She further testified that
she had been assigned to a counselor for her depression by the
wel fare office and was to begin counseling at the tine of the
hearing. (Tr. at 136-37.)

Plaintiff argues that the ALJ erred in refusing to obtain the
requested consultative exanm nation with regard to her depression
and cognitive deficit. She relies on the regul ati ons governing the
ordering of consultative exam nations by the governnent. The
government nmay order a physical or nental examnation if the
application’s “nedical sources cannot or wll not give us
sufficient nmedical evidence about your inpairnment for us to
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det erm ne whether you are disabled or blind. . . .7 20 CF.R 8§
416.917. The deci si on whet her to order such eval uati ons depends on
whether the information needed “is readily available from the
records of your nedical sources.” 20 CF.R 8§ 416.919a(a)(1). The
regul ations state that the following situations nmay require a
consul tative exam nation

(b) Situations requiring a consultative

exam nation. A consultative exam nation nay be
pur chased when the evidence as a whole, both

nmedi cal and nonnedical, is not sufficient to
support a decision on your claim Oher
situations, including but not limted to the

situations |isted below, will nornmally require
a consul tative exam nation

(1) The additional evidence needed is not
containedintherecords of your nedi cal sources;

(2) The evidence that nay have been avail abl e
from your treating or other nedical sources
cannot be obtained for reasons beyond your
control, such as death or noncooperation of a
medi cal source;

(3) Highly technical or specialized nedica

evidence that we need is not available from
your treating or other medical sources;

(4) A conflict, inconsistency, anbiguity or
insufficiency in the evidence nmnust be
resolved, and we are unable to do so by
recontacting your nedical source; or

(5) There is an indication of a change in your
condition that is likely to affect vyour
ability to work, or, if you are a child, your
functioning, but the current severity of your
i mpai rment is not established.

20 CF.R 8 416.919a(b). Plaintiff contends that the ALJ erred by
failing to consider her request for a consultative exam nation on
the grounds established in Section 416.919a(b) and, instead,
refusing that request based upon a general unw llingness to order
such exam nati ons. The ALJ refused Plaintiff’s request for a
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consultative exam nation at the outset of the hearing,

any testinony with respect to Lewis’s nental health, and expl ai ned

the basis of her decision not to order a consultative exam nation

as foll ows:

ALJ: | don't do themand I'Il tell you why.
The regulations in ny view make it very clear
t hat , and this is both wth physica
inmpairments and rnental i mpai rment s, t he
program s not supposed to pay on the basis of
a diagnoses except in a really - well,
termnal illness mght be one exception, but
general ly speaking of course, we pay on the
basis of people accessing nedical treatnent
and what happens to themafter they’ ve been in
that treatnent. |It’s especially inportant in
a program like this one where the Suprene
Court wupheld in the Walton case just |ast
March that absolutely this is a program that
does not have a short-term conponent to

di sability.
* * *
ALJ: Have things like antidepressant
nmedi cati ons been tried? | doubt it here since
ATTY: No.
ALJ: — she’s not even — and a CE -
ATTY: No.
ALJ: —is not going to do anything but give a

snapshot of how this person, who the CE has no
treating experience wth, how that person
| ooked on the one tine that the person wal ked
into the CE's office. Now, as | often tel
menbers of the bar when they request these
CEEs and | wuniformy by the way in nost
i nstances, except for rare situations, | don't
see this as a rare situation, deny them for
the reason I’m stating the legal reasons |I’'m
stating.
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(Tr. at 116-17.)

The Court finds that the ALJ's denial of Lewis’s request for
a consultative exam nation was not nmade in accordance with the
regul ati ons governi ng such exam nations; that thereis a “conflict,
i nconsi stency, anmbiguity or insufficiency in the evidence” wth
respect to Lewis’s clai mof depressi on which nust be resol ved; and,
consequently, that a consultative examnation with respect to
Lewis’s nmental health is justified in this case pursuant to 20
CF.R 8§ 416.919a(b)(4). The Court further finds that the ALJ
failed to consider whether Plaintiff has a nental inpairnment which
affects her ability to work in accordance with 20 CF.R 8§

416.920a. See Plumer, 186 F.3d at 248-29. Accordingly, the Court

finds that the ALJ erred by denying Plaintiff’s request for a
consul tative exam nation based upon a general policy of denying
such requests w thout considering the factors listed in 20 C. F.R
8§ 416.919a(b), sustains Plaintiff's objection to this aspect of the
Report and Recommendation, and renmands this natter to the
Comm ssi oner for a consultative exam nation with respect to Lewis’s
nmental health and for further consideration of whether she has a
ment al inpairment pursuant to 20 CF. R 8§ 416. 920a.

B. Qoesity

Plaintiff argues that the ALJ erred in failing to consider her
obesity in determ ning whether she is disabled. Lew s testified
that she is five feet nine inches tall and wei ghs 280 pounds. (Tr.
at 119-120.) Although the medical report prepared by Dr. Robert
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Schm dt for the Pennsylvania Bureau of Disability Determ nation
nmentions Lewis's obvious obesity, the ALJ does not nention
Plaintiff’s obesity in her decision, |et alone discuss how her
obesity mght affect her ability to performlight work. Moreover,
the ALJ did not ask the vocational expert whether Lewis’s obesity
woul d inpact on her ability to perform the jobs existing in the
national and regional econony that he found she was able to
perform (Tr. at 161-65.) Accordingly, the Court finds that the
ALJ erred by failing to discuss Plaintiff’s obesity, sustains her
objection to this aspect of the Report and Recommendati on, and
remands this matter to the Conm ssioner for reconsideration of al

of the relevant probative nedical evidence, including Lewis’s
obesity and clains of depression, and for further findings in

accordance with Fargnoli v. Massinari. See Fargnoli v. Mssinari,

247 F.3d 34, 43-44 (3d Gr. 2001) (finding that an ALJ's failure to
consider all of the relevant medical evidence in his decision is
grounds for remandi ng for such consi deration).

C. Rej ecti on of Testi nbny

Plaintiff argues that the ALJ inproperly rejected her
testimony, and that of her grandnother, Mary Wight, with respect
to her limtations. The ALJ reported her findings as foll ows:

| do not find claimnt or her grandnother’s
testinony as to the extent of her limtations
credible in view of the extrenely routine
nmedi cal evidence of record and in view of
claimant’s own testinony as to her activities
which are nore varied than her alleged
limtations would permt. Based on all the
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foregoing, it is found that allegations nade

by claimant as to a degree of limtation
greater than that objectively denonstrable,
are not credible. She retains the residua

functional capacity to performa limted range
of light work as noted.

(Tr. at 14.) Although the ALJ does not specify what testinmony she
rejected, it appears that this statenent refers to Lewis’s clains
of depression, as Lewis has not undergone any nental health
eval uati on and her cl ai ns of depression are supported sol ely by her
testinmony and that of her grandnother. “The ALJ may disregard
subj ective conpl ai nts when contrary evi dence exists in the record.
The ALJ nust, however, provide reasons for doing so.” Pysher v.
Apfel, Cv. A No. 00-1309, 2001 W 793305, at *3 (E.D. Pa. July
11, 2001) (citations omtted). |In this case, the ALJ disregarded
Lewi s’ s subjective conplaints of depression, and the testinony of
her grandnother supporting those subjective conplaints, on the
grounds that there was no nedical evidence of record to support
such conplaints, while also denying Plaintiff’s request for a
consul tative exam nation which would provide nedical evidence
either confirm ng or denying the existence of the condition about
whi ch she conplained. Plaintiff's objection to this aspect of the
Report and Recommendation is sustained and this matter i s renmanded
to the Comm ssioner for reconsideration of Lewis’s and Wight’'s
credibility in light the consultative exam nation to be perforned
with respect to Plaintiff’s clains of depression.

V.  CONCLUSI ON
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For the reasons stated above, the Court sustains Plaintiff’'s
obj ections to the Magi strate Judge’ s Report and Reconmmrendati on and
remands this matter to the Conm ssioner for reconsideration and
further findings. The Court grants summary judgnment in favor of
Plaintiff and denies Defendant’s notion for sunmmary judgnment. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORTAN M LEW S ) ClVIL ACTI ON

V.

JO ANNE B. BARNHART, ; NO. 03-4830
Conmmi ssi oner of Soci al :

Security

ORDER

AND NOW this 14th day of July, 2004, upon consideration of

t he pl eadi ngs and record herein, and after review of the Report and

Reconmendati on of United States Magistrate Peter B. Scuderi, ITIS

HEREBY ORDERED t hat :

1

Plaintiff’s objections to the Report and Recommendati on
(Docket No. 15) are SUSTAI NED

This matter is remanded to the Comm ssioner for
reconsi deration and further findings consistent withthis

Menmor andum

The Plaintiff’s Mtion for Summary Judgnent (Doc. No. 8)
i s GRANTED,
The Conmi ssioner’s Mdtion for Summary Judgnent (Doc. No.

11) is DEN ED

BY THE COURT:

John R Padova, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORTAN M LEWS : ClVIL ACTI ON
V.
JO ANNE B. BARNHART, ; NO. 03-4830
Conmmi ssi oner of Soci al :
Security
ORDER

AND NOW this 14th day of July, 2004, in accordance with the
Court’s separate Order dated July 13, 2004, granting Plaintiff’s
Motion for Summary Judgnent and renmanding the case to the
Comm ssioner of the Social Security Administration in accordance
with the fourth sentence of 42 US C. 8 405(g) for further
proceedi ngs consistent with the Menorandum dated July 13, 2004,

pursuant to Kadelski v. Sullivan, 30 F.3d 399 (3d Cr. 1994), and

Federal Rule of Civil Procedure 58, |IT |IS HEREBY ORDERED that
JUDGVENT |'S ENTERED in favor of Plaintiff, Otan M Lew s, and

agai nst Defendant, Jo Anne B. Barnhart, Comnm ssioner of the Soci al

Security Adm nistration.

BY THE COURT:

John R Padova, J.



